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LOCAL RULES
FOR
ALTERNATIVE DISPUTE RESOLUTION

1. PURPOSE AND SCOPE OF RULES
1-1. Title.

These arethe Locd Rulesfor Alternative Dispute Resolution in the United States
Didrict Court for the Northern Digtrict of Cdifornia They should bereferredto as"ADR
LR "

1-2. Purpose and Scope.

(a) Purpose. The Court recognizesthat full, formd litigation of claimscanimpose
large economic burdens on parties and can delay resolution of disputes for consderable
periods. The Court adso recognizes that sometimes an dternative dispute resolution
procedure can improve the quality of justice by improving the parties clarity of
understanding of their case, their accessto evidence, and their satisfaction with the process
and result. The Court adopts these ADR Loca Rules to make available to litigants a
broad range of court-sponsored ADR processes to provide quicker, less expensve and
potentially more satisfying dternatives to continuing litigation without impairing the quality
of jugtice or theright to trid. The Court offers diverse ADR servicesto enable partiesto
use the ADR processthat promisesto deliver the greatest benefitsto their particular case.

Commentary
TheAlternative Dispute Resolution Act of 1998, 28 U.S.C. Sections651-658,
requires each federal district court to authorize by local rule the use of at least one
ADR processinall civil actions. Inaccordancewith § 651(c), the Court has examined
the effectiveness of its ADR programs and has adopted improvements consistent
with the Act.

(b) Scope. These ADR Locd Rulesare effective May 1, 2000 and shall govern
actions pending or commenced on or after that dete. These rules supplement the Civil
Local Rules of the Court and, except as otherwise indicated, apply to dl civil actionsfiled
in this Court. Cases subject to these ADR Locd rules also remain subject to the other
local rules of the Court.

(©) Magistrate Judges Consent Cases. In cases in which the parties have
consented to jurisdiction by aMagistrate Judge under 28 U.S.C. 8 636(c), the Magistrate
Judge shdl have the full scope of powers that these ADR locd rules confer on Didtrict
Judges, induding the authority to refer casesto ADR programsand to grant relief from the
requirements of these ADR locd rules.

Published March 2000 ADR 7
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2. GENERAL PROVISIONS
2-1. ADR Unit.

(@) Staff and Responsibilities. The ADR Unit shdl condst of a Director of
ADR Programs, ADR Program Counsd, ADR Administrator and such caseadministrators
and support personnel asthe Court may authorize. The ADR Director and ADR Program
Counsdl shdl be attorneys with expertise in ADR procedures. The ADR Unit shdl be
responsible for designing, implementing, administering and evauating the Court's ADR
programs. These respons bilities extend to educating litigants, lawyers, Judges, and Court
gaff about the ADR programand rules. Inaddition, the ADR Unit shdl beresponsiblefor
overseeing, screening and training neutrals to serve in the Court's ADR programs.

(b) ADR Internet Site and Handbook. The ADR Unit’ s Internet Site, located
at <www.adr.cand.uscourts.gov>, containsinformation about the Court’ SADR processes
and their comparative benefits, answers to frequently asked questions, various forms
approved by the Court, and information about becoming aneutra inthe Court’ sprograms.
Much of this information is aso contained in a handbook entitled Dispute Resolution
Proceduresin the Northern District of California which is available from the Office of
the Clerk.

(¢) Contactingthe ADR Unit. Theaddress, phoneand fax numbers, and e-mail
address of the ADR Unit are:

U.S. Digrict Court-ADR Unit
450 Golden Gate Avenug, 16th Floor
San Francisco, CA 94102

Telephone: (415) 522-2199
Telephone for ADR Teephone Conferences only: (415) 522-4603
fax: (415) 522-4112
E-Mail: ADR@cand.uscourts.gov

Commentary
The Court encourages litigants and counsel to consult the ADR Internet
siteand to contact the ADR Unit to discussthe suitability of ADR optionsfor their
cases or for assistancein tailoring an ADR process to a specific case.
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2-2. ADR Magistrate Judge.

The Court has appointed United States Magistrate Judge Wayne D. Brazil asthe
ADR Magidrate Judge. The ADR Magigtrate Judge is respongible for overseeing the
ADR Unit, conaulting with the ADR Director and ADR Program Counsdl on matters of
policy, program design and evauation, education, training and administration. The ADR
Magidrate Judge shal rule on al requests to be excused from appearing in person at
arbitration, ENE and mediation sessions, and shal hear and determine al complaints
adleging violations of thess ADR local rules. When necessary, the Chief Didtrict Judge will
gppoint another Magistrate Judge of this Court to perform, temporarily, the duties of the
ADR Magistrate Judge.

2-3. Referral to ADR Program.

(a) AtFiling. Assetforthin ADR L.R. 4-2, some cases, identified by objective
criteria, shdl be referred to the Court’s non-binding arbitration program automatically at
the time of thefiling of the complaint or the notice of removal. Other cases, as st forthin
ADR L.R. 3-3, shdl be referred to the Court’'s ADR Multi-Option Program. Theinitid
case management schedule issued at filing shall Sate whether a case has been referred to
ether arbitration or the ADR Multi-Option Program.

(b) By Stipulation, Motion or Order. Subject to pertinent jurisdictiona and
resource congraints, a case may be referred to a Court ADR process by order of the
assigned Judge following a dtipulationby al parties, by motion of a party under Civil L.R.
7, or onthe Judgesinitiative. A stipulation and proposed order selecting an ADR process
ghdl (1) designate the specific ADR processthe parties have selected, (2) specify thetime
frame within which the ADR process will be completed, and (3) set forth any other
information the parties would like the Court to know. The parties may use the form
provided by the Court.

Commentary
A form stipulation and proposed order appearsin the Appendix to these
local rulesand is available on the ADR Internet site.

(c) Relief from Automatic Referral. Any party whose case has been referred
automeatically to non-binding arbitration or the ADR Multi-Option program may file with
the assigned Judge a motion for relief from autométic referrd under Civil L.R. 7. The
criteria under which the Judge will rule on such motions are specific to each program and
are set forth below in ADR L.R. 3-5(¢) and 4-2(c).

Published March 2000 ADR 9
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2-4. Violation of the ADR Local Rules.
(@) Reporting Violation.

(1) Complaints Alleging Material Violations. A complant
dleging that any person or party, including the neutrd, has materialy
violated any of the ADR locd rules other than ADR L.R. 7 (pertaining to
judicaly hosted settlement conferences) shall be presented in writing and
under seal directly to the ADR Magidrate Judge. Such a letter of
complaint must be accompanied by a competent declaration. Copies of
the letter of complaint and declaration must be sent contemporaneoudy to
al other parties, the neutra (if identified) and the ADR Unit. Theletter of
complaint and declaration shal not be filed and shall not be presented to
the assigned Judge.

(2) Report by Neutral. An arbitrator, evaluator, or mediator
who perceives a materia violation of these ADR locd rules shal make a
written report under seal directly to the ADR Magistrate Judge and
contemporaneoudy provide copies to al counsel and to the ADR Unit.
Such report shdl not be filed and shall not be presented to the assigned
Judge.

(b) Proceeding in Response to Complaint or Report of Violation and
Sanctions. If, upon receiving an gppropriately presented and supported complaint or
report of a materid violation of these ADR locd rules, the ADR Magidtrate Judge
determines that the matter warrants further proceedings, the ADR Magistrate Judge shdll
isue an order to show cause why sanctions should not be imposed. Any such
proceedings shall be conducted on therecord but under seal. The ADR Magigtrate Judge
will afford al interested parties an opportunity to be heard before deciding whether to
impose sanctions.  Any objections to such sanctions shdl be made by motion under Civil
L.R. 7 before the Genera Duty Judge, unless the Genera Duty Judge is the assigned
Judge, in which case the objections shal be madeto the Chief Judge. Any such objection
shdl be ddlivered to the gppropriate Judge within ten days of notice of the sanctions, shall
not be filed, and shdl be served immediately on the ADR Magistrate Judge, dl other
counsd, the neutrd and the ADR unit.

(c) Confidentiality. Absent awaiver of confidentidity by dl necessary persons,
or an order of the Court, submissons made under this rule shdl not disclose confidentia
ADR communications.

Cross Reference
See ADR L.R. 5-12 and 6-11 governing confidentiality in ENE and
mediation, respectively.
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2-5. Neutrals.

(a) Pand. The ADR Unit shdl maintain apand of neutrals serving in the Court's
ADR programs. Neutraswill be sdected from timeto time by the Court from applications
submitted by lawyers willing to serve or by other persons as set forth in section (b)(3)
below. The ADR Director and ADR Program Counsel may serve as neutrals.

(b) Qualifications and Training. Each lawyer serving asaneutra in a Court
ADR program shdl be amember of the bar of this Court or amember of thefaculty of an
accredited law school and shall successfully complete initial and periodic training as
required by the Court. Additiona minimum requirements for serving on the Court's panel
of neutrds, which the Court may modify in individua circumstances for good cause, are
asfollows

(1) Arbitrators. Arbitrators shall have been admitted to the
practice of law for at least 10 years and shdl have:

(A) For not lessthanfiveyears, committed 50%
or more of thelr professona time to matters involving
litigation; or

(B) Substantia experience serving asaneutrd in
dispute resolution proceedings.

(2) ENE Evaluators. Evaduatorsshal havebeen admitted tothe
practice of law for at least 15 years and have considerable experience
with avil litigation in federa court. Evauators shal aso have subgtantial
expertisein the subject matter of the cases assigned to them and shal have
the temperament and training to lisen wll, facilitate communi cation across
party lines and, if caled upon, assist the parties with settlement
negotiations.

(3) Mediators. Generdly, mediators shdl have been admitted
to the practice of law for at least 7 years and shal be knowledgeable
about civil litigationin federd court. Mediatorsshall have strong mediation
process skills and the temperament and training to listen well, facilitate
communication across party lines and assigt the parties with settlement
negotiations. Mediators who are not lawyers may aso be sdected to
serve on the Court’'s pand of mediators if they have appropriate
professiond credentia sin another disciplineand are knowl edgeabl e about
civil litigation in federd court. A non-lawyer mediator may be appointed
to a case only with the consent of the parties.

(c) Oath. Persons serving as neutralsin any of the Court's ADR programs shdll
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take the oath or affirmation prescribed in 28 U.S.C. 8§ 453.

(d) Disgualification of Neutrals.

(1) Applicable Standards. No person may serve asaneutra in
acas=in aCourt ADR program in violaion of:

(A) the standards st forthin 28 U.S.C. § 455, or

(B) any agpplicable standard of professond responsbility
or rule of professond conduct, or

(C) other guiddines adopted by the Court concerning
disqudification of neutrals.

(2) Mandatory Disgualification and Notice of Recusal. A
prospective neutral whodiscoversacircumstancerequiring disquaification
ghdl immediately notify the parties and the ADR Unit in writing. The
parties may not waive abasis for disqudification that is described in 28
U.S.C. Section 455 (b).

(3) Disclosure and Waiver of Non-Mandatory Groundsfor
Disgualification. If aprospective neutra discovers acircumstance that
would not compd disqudification under an gpplicable standard of
professiond respongbility or rule of professonal conduct or other
guiddline, or under 8§ 455(b), but that might be covered by § 455 (a), the
neutral shal promptly disclose that circumstance to al counsd in writing,
as wdll as the ADR Unit. A party who has an objection to the neutra
based upon an dlegation that the neutra has a conflict of interest shdll
present this objection in writing to the ADR Unit within 10 calendar days
of learning the source of the potentia conflict or shal be deemed to have
waived objection.

(4) ObjectionsNot Based on Disclosuresby Neutral. Within
tendaysof learning theidentity of aproposed neutral, aparty who objects
to service by tha neutrd must deliver to the ADR Unit and to dl other
counsel a writing that specifies the bases for the objection. The ADR
Director shdl determine whether the proposed neutrad will serve or
whether another neutra should be appointed. Appea from such a
determination must be made directly to the ADR Magistrate Judge within
five days of the notice of the ADR Director’ s determination.

(e) Immunities. All persons serving as neutras in any of the Court's ADR
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programs are performing quas-judicid functions and are entitled to the immunities and
protections that the law accords to persons serving in such capacity.

2-6. Evaluation of ADR Programs.

Congress has mandated that the Court's ADR programs be evaluated. Neutrds,
counsel and clients shal promptly respond to any inquiries or questionnaires from persons
authorized by the Court to eval uate the programs. Responsesto suchinquirieswill beused
for research and monitoring purposes only and the sources of specificinformeation will not
be disclosed to the assigned Judge or in any report.

Published March 2000 ADR 13
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3. ADR MULTI-OPTION PROGRAM
3-1. Purpose.

The ADR Multi-Option Program is designed to encourage litigants in a broad
range of cases to use ADR and to provide parties with sophisticated assstance in
identifying the ADR process that is best suited to their particular case.

3-2. Summary Description.

Litigants in certain cases designated when the complaint or notice of removd is
filed are presumptively required to participate in one non-binding ADR process offered by
the Court (Arbitration, Early Neutra Evauation, or Mediation) or, with the assigned
Judge's permission, may subgtitute an ADR process offered by aprivate provider. Unless
they have stipulated to an ADR process, counsal may be required to participatein ajoint
phone conference with the Court’s ADR Director or ADR Program Counsel to consider
the suitability of the ADR options for their case. When litigants have not stipulated to an
ADR process before the case management conference, the assigned Judgewill discussthe
ADR options with counsd at that conference. If the parties cannot agree on a process
before the end of the case management conference, the Judge will sdlect one of the ADR
processes offered by the Court, or may refer the case to a settlement conference hosted
by aMagistrate Judge, unless persuaded that no ADR processislikely to deliver benefits
to the parties sufficient to justify the resources consumed by its use.

Cross Reference
See Case Management Conference provisions of Civil L.R. 16.

3-3. Assgnment to ADR Multi-Option Program.

(8 Automatic Assgnment. Appropriate civil cases may be assigned to the
ADR Multi-Option Program by the Clerk when the complaint or notice of removal isfiled.
Notice of such assgnment will be given in theinitid case management schedule issued to
thefiling or removing party.

(b) By Stipulation, Motion or Order. Cases not assgned a filing may be
assigned to the ADR Multi-Option Program by order of the assigned Judge following a
dipulation by al parties, on motion by a party under Civil L.R. 7, or on the Judge's
initiative.

3-4. ADR Options.

(@) Court-Sponsored ADR Processes. The Court-sponsored ADR options
for cases assgned to the ADR Multi-Option Program include:
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(1) Non-binding Arbitration;
(2) Early Neutrd Evduation (ENE); and
(3) Mediation.

(b) Private ADR. A private ADR procedure, to be conducted within the time
frames st forth in these ADR loca rules, may be subgtituted for a Court program if the
parties so i pulate and the assigned Judge approves. Private ADR proceedings, however,
are not subject to the enforcement, immunity or other provisons of the ADR Loca Rules.

(c) Early Settlement Conferencewith a Magistrate Judge. A case may be
referred to a settlement conference only by order of the assigned Judge.

3-5. Selecting an ADR Process.

(@) Meet and Confer to Select ADR Process. In cases assigned to the ADR
Multi-Option Program, as soon as feasible after filing or remova and no later than the
deadline to meet and confer, counsdl shal confer to attempt to agree on an ADR process.

(b) ADR Certification. Unless otherwise ordered, no later than the date
gpecified in the Initid Case Management Scheduling Order, counsd and dient shal sign,
serve and file an ADR Caertification and shall provide a copy to the ADR Unit. The
certification shall be filed on a form established for that purpose by the Court and in
conformity with the ingtructions approved by the Court. If the client is a government or
government agency, the certificate shal be sgned by a person who meetsthe requirements
of Civil L.R. 3-9(c). Counsd and client shdl certify thet both have:

(1) Read the handbook entitled “ DisputeResol ution Procedures
in the Northern District of California” or the portions of the ADR
Unit' sinternet Ste<www.adr.cand.uscourts.gov> specified onthesteas
necessary to comply with this Loca Rule;

(2) Discussed the avail able dispute resol ution options provided by
the Court and private entities, and

(3) Congdered whether their case might benefit from any of the
available dispute resolution options.

(c) Stipulation. If counse agreeto participatein aCourt-sponsored non-binding

arbitration, ENE or mediation, or in private ADR, they shdl file with their ADR
Certification aform Stipulation and Proposed Order selecting an ADR process.
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(d) Notice of Need for ADR Phone Conference. If counsd are unadle to
agree on the sdlection of an ADR process, or if counsd agree tentatively that they would
prefer an early settlement conference with a Magistrate Judge, they shdl file with their
ADR Cartification a Notice of Need for ADR Phone Conference.

(e) SubmissontoADR Unit. A copy of the ADR Certification, dong with either
a Stipulation and Proposed Order selecting an ADR Process or a Notice of Need for
ADR Phone Conference shal bereceived by the ADR Unit no later than the deadline set
forth in the Initid Case Management Scheduling Order and may be submitted by fax to
(415) 522-4112.

(f) Selection Through ADR PhoneConference. Incasesassgnedtothe ADR
Multi-Option Program where the parties have filed with their ADR Certification aNotice
of Need for ADR Phone Conference, counsd are required to participate in ajoint ADR
Phone Conference a atime designated by the Court. During the phone conference, the
ADR Director or ADR Program Counsel will help counsd identify the ADR process that
islikely to benefit their particular casethe most.  Thefollowing procedures shdl gpply to
the ADR Phone Conference:

(1) Participants. Counsd who will be primarily responsible for
handling the trid of the matter shal participate in the conference. Clients
and their insurance carriers are encouraged to participate as well.
Counsal may regquest anin-person ADR conference at the Court in lieu of
the phone conference by cdling the ADR Unit.

(2) Placing the Conference Call. Counsd for the fird-listed
plantff in the case caption shal arange for and place the phone
conference by cdling dl other counsd and then the ADR phone
conference number, (415) 522-4603, at the appointed time. The Court
will reserve one-haf hour for each such conference call.

(3) Preparation. Before the phone conference, counse shall
review with their clients these ADR Loca Rules, the handbook entitled
Dispute Resol ution Proceduresin the Northern District of California
or the designated portions of the ADR Internet Site.

(4) Request to Continue the ADR Phone Conference.
Reguests to continue the ADR Phone Conference shdl be directed to the
ADR Unit at (415) 522-2199.

(5) Stipulation Following ADR Phone Conference. Parties
who gipulate to an ADR process after the phone conference may do so
on aform provided by the Court pursuant to ADR L.R. 3-5(b) or in their
case management datement, or may file a separate Sipulation and
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proposed order pursuant to ADR L.R. 2-3(b). Counsdl shall send acopy
of the gtipulation to the ADR Unit.

(g) Selection at Case Management Conference.

(1) Consideration of ADR Processes. If the parties do not
dipulate to a particular ADR process before the case management
conference, the assgned Judge will discuss with the parties the selection
of an option at that conference. The ADR Director or ADR Program
Counsdl may consult with the Judge before the case management
conference and may recommend a specific ADR option for the case.

(2) Selection by Stipulation or Order. If the parties agreeto
a particular ADR process at the case management conference and the
assigned Judge approves, the Judge will issue an order referring the case
to that process. If the parties do not agree to an ADR process, and the
Judge deems it appropriate, he or she will select one of the Court ADR
processes (non-binding arbitration, subject to statutory jurisdictiona
congraints, ENE; or mediation) and issue an order referring the case to
that process. Alternatively, the Judge may issue an order referring the
case to an early settlement conference.

(3) Exemption. If the parties persuade the Judge at the case
management conference that no ADR processis likely to ddliver benefits
to the parties sufficient to judtify the resources consumed by its use, the
Judge will exempt the case from participating in any ADR process.

Commentary
Samples of the form ADR Certification, Stipulation and Proposed Order
Selecting an ADR Process, and Notice of Need for ADR Phone Conference are
found in the Appendix to these Rules and may be accessed on the ADR Internet
site.

3-6. Timing of ADR Processin the ADR Multi-Option Program.

Unlessotherwise ordered, thetiming of the ADR processisgoverned by the ADR
Loca Rule specific to each process.

Cross-Reference
See ADRL.R.4-5,54,and 6-4.
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4. NON-BINDING ARBITRATION
4-1. Description.

Arbitrationunder thisloca ruleisan adjudicative processin which an arbitrator or
apane of three arbitratorsissues anon-binding judgment (“award") on the merits after an
expedited, adversaria hearing. Either party may reject the non-binding award and request
atrid de novo. An arbitration occurs earlier in the life of a case than atrid and isless
forma and less expensve. Becausetestimony istaken under oath and is subject to cross-
examination, arbitration can be especialy useful in cases that turn on credibility of
witnesses. Arbitrators do not facilitate settlement discussions.

4-2. Automatic Referral to Arbitration.

(@) Eligible Cases. Pursuant to 28 U.S.C. 8§ 654, any of the following civil
actions seeking only money damages in an amount not exceeding $150,000, exclusive of
punitive damages, interest, costs and attorney fees, and which do not dlege violations of
civil or conditutiond rights, may be referred automatically by the Clerk to the arbitration

program & filing:

(1) When United StatesisNot a Party. Actionsfounded on
diversity of citizenship (28 U.S.C. § 1332), federa question (28 U.S.C.
§ 1331), admirdty or maritime jurisdiction (28 U.S.C. § 1333), and
whicharise under acontract or written instrument or out of persond injury

or property damage.

(2) When United Statesisa Party. Actionswhich arise under
the Federd Tort Clams Act (28 U.S.C. § 2671, & seq.); the
Longshoremerts and Harbor Workers Act (33 U.S.C. § 901, et seq.);
the Miller Act (40 U.S.C. § 270b), when the United States has no
monetary interest in the claim; or the Suitsin Admiraty Act (46 U.S.C. 8
741, et seq., 8 781 et s2g.) which involve no generd average.

Commentary
The Alternative Dispute Resolution Act of 1998 authorizes referral of casesto
arbitration (28 U.S.C. § 654). Section 654(d) authorizes the continuation of this Court’s
pre-existing arbitration program under which casesare automatically assigned, at thetime
of filing, to arbitration without consent of the parties.
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(b) Determination of Monetary Claim.

(1) Separate Certification. In all cases otherwise subject to
arbitration under this rule, the Court shal presume the damages claim to
be for less than $150,000, exclusive of punitive damages, interest, costs
and attorney fees, unless counsd assarting the clam files a separate
certification that the damages reasonably recoverable exceed $150,000,
exdusive of punitive damages, interest, costsand attorney fees. Any such
certificationmust befiled by plaintiff within 30 daysafter the casewasfiled
inthis Court or by defendant at the time of filing a counterclaim or cross-
cam.

(2) Determination. Notwithstanding the amount of damages
dleged in a party*s pleading or certification under ADR L.R. 4-2(b)(1),
the assgned Judge may, acting sua sponte or in response to a motion
under Civil L.R. 7, and after affording the parties an opportunity to be
heard, require arbitration if satisfied that recoverable damages cannot
reasonably exceed $150,000, exclusive of punitive damages, interest,
costs and attorney fees.

(o) Rdief from Automatic Referral.

(2) Selection of Different ADR Process. The assigned Judge
will exempt a case from arbitration upon the filing, no later than 60 days
after the case was filed, or within 20 days after the defendant’s first
appearance, of astipulation and proposed order, under ADR L.R. 2-3(b),
to mediation, ENE, or private ADR.

(2) Exemption. The assigned Judge may, sua sponte or on
moation by any party under Civil L.R. 7 brought within 20 days after the
moving party’s first gppearance, exempt any case from arbitration if the
objectives of arbitration would not be redlized because:

(a) The caseinvolves complex or nove legd issues,

(b) Legd issues predominate over factud issues; or

(c) For other good cause shown.
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4-3. Referral by Stipulation.

A case that does not meet the criteria for automatic referrd to arbitration at filing
as st forth in ADR L.R. 4-2 may bereferred to arbitration by order of the assigned Judge
only upon the written consent of al parties. Consent must be given fredly and knowingly
and no party or atorney in any such case may be prgudiced for refusing to consent to
participate in arbitration. If consent is given by fewer than dl parties, no Judge to whom
the case might be assgned shdl be advised of the identity of any party or attorney who
elected not to consent to arbitration.

4-4. Arbitrators.

(a) Selection. After entry of an order referring the caseto arbitration, and after
the expiration of time for filing a motion under ADR L.R. 4-2(c) to exempt the casefrom
arbitration, the Clerk shal promptly furnish to each party alist of ten arbitrators randomly
selected from the Court*s pand. The parties shdl then confer in the following manner to
select asingle arbitrator or, if al parties so request in writing, a panel of three arbitrators:

(1) Striking Names. Each sde shdl be entitled to strike two
names from the ligt, plaintiff(s) to srike the first name, defendant(s) the
next, then plaintiff(s) and then defendant(s).

(2) Ranking Names. The partiesshdl then select the arbitrator
or pand from the remaining Sx names by dternatdy sdecting one name;
defendant(s) to make the first choice, plaintiff(s) the next, and continuing
in thisfashion.

(3) Submitting List. Withintendaysof receipt of theorigind list
of ten names, the parties shall ligt the Sx names in the order selected and
submit themto the Clerk. If the partiesfail to submit such alist withinthe
prescribed time, the Clerk shal sdlect an arbitrator a random from the
origind lig of ten names.
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(4) Notification by Clerk. The Clerk shdl promptly notify the
person or persons whose names appear as the parties first choice or
choices of their selection, or, if the parties have not chosen, the person(s)
the Clerk has selected. If any personso sdected isunableor unwilling to
sarve, the Clerk shdl notify the person whose name appears next on the
ligt. If the Clerk isunableto select an arbitrator or congtitute a panel of
arbitrators from the six sdections, the process of sdection under thisRule
shdl berepeated. When the requisite number of arbitrators has agreed to
serve, the Clerk shdl promptly send written notice of the selectionsto the
arbitrator(s) and to the parties. The rules governing conflicts of interest
and the procedure for objecting to an arbitrator are set forthin ADRL.R.
2-5(d). When a panel of three arbitrators is selected, the Clerk shdl
designate the person to serve as the pane*s presiding arbitrator.

(b) Compensation. Arbitrators shdl be paid by the Court $250 per day or
portion of each day of hearing in which they serve as a single arbitrator or $150 for each
day or portion of each day in which they serve asamember of apand of three. No party
may offer or give the arbitrator(s) any gift.

(¢) Payment and Reimbursement. When filing an award, arbitrators shall
submit a voucher on the form prescribed by the Clerk for payment of compensation and
for rembursement of any reasonable transportation expenses necessarily incurred in the
performance of duties under this Rule. No reimbursement will be made for any other
eXpenses.

4-5. Timing and Scheduling the Hearing.

(a) Scheduling by Arbitrator. Promptly after being gppointed to a case, the
arbitrator(s) shall arrangefor the pre-session phone conferenceunder ADR L.R. 4-8 and,
after consulting with dl parties, shal fix the date and place for the arbitration not lessthan
10 days after the phone conference and within the deadline fixed by the assgned judge,
or ir no such deadlineis fixed, within 70 days after the phone conference. Counsdl shall
respond promptly to and cooperate fully with the arbitrator(s) with respect to scheduling
the pre-session phone conference and the arbitration hearing. The hearing date shall not
be continued or vacated except for emergencies as established in writing and approved by
the assigned Judge. If the case is resolved before the hearing date, or if due to an
emergency aparticipant cannot attend thearbitration, counsel shall notify thearbitrator and
the ADR Unit immediately upon learning of such settlement or emergency.

(b) Placeand Time. Thehearingmay behdd at any location within the Northern
Didrict of Californiaselected by thearbitrator(s), including aroom at afedera courthouse,
if available. In sdlecting thelocation, the arbitrator(s) shdl consder the convenience of the
parties and witnesses. Unlessthe parties agree otherwise, the hearing shal be held during
normal business hours.
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4-6. Ex Parte Contact Prohibited.

Except with respect to scheduling matters, there shal be no ex parte
communications between parties or counsel and an arbitrator.

4-7. Written Arbitration Statements.

(a) Timefor Submission. Nolater than 10 caendar days before the arbitration
session, each party shdl submit directly to the arbitrator(s), and shal serve on dl other
parties, awritten arbitration statement.

(b) Prohibition againg Filing. Thesatementsshdl not befiled and theassigned
Judge shdl not have access to them.

(c) Content of Statement. The statements shdl be concise and shdll:
(1) Summarize the dlams and defenses;

(2) Identify the sgnificant contested factud and legd issues, citing
authority on the questions of law;

(3) Identify proposed witnesses; and

(4) Identify, by name and title or status, the person(s) with
decison-making authority, who, in addition to counsd, will atend the
arbitration as representative(s) of the party.

(d) Modification of Requirement by Arbitrator(s). After jointly consulting
counsd for dl parties, the arbitrator(s) may modify or dispense with the requirements for
the written arbitration statements.

4-8. Telephone Conference Before Arbitration.

The arbitrator(s) shall schedule a brief joint telephone conference with counsel
before the arbitration to discuss matters such as the scheduling of the arbitration, the
procedures to be followed, whether supplemental written materid should be submitted,
which witnesses will attend, how testimony will be presented, including expert tesimony,
and whether and how the arbitration will be recorded.

4-9. Attendance at Arbitration.
(a) Parties. Eachparty shdl attend the arbitration hearing unless excused under

paragraph (d), below. This requirement reflects the Court's view that principa values of
arbitrationinclude affording litigants an opportunity to articulate their positionsand to hear,
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first hand, both their opponent's version of the mattersin dispute and aneutral assessment
of the merits of the case.

(1) Corporation or Other Entity. A party other than anatura
person (e.g., a corporation or an association) satisfies this attendance
requirement if represented by a person (other than outside counsdl) who
is knowledgeable about the facts of the case.

(2) Government Entity. A party that is a government or
governmenta agency, in addition to counsd, shal send a representative
knowledgesgble about the facts of the case and the governmenta unit's
position.  If the action is brought by the government on behdf of one or
more individuas, at least one such individua aso shdl atend.

(b) Counsdl. Each party shal be accompanied at the arbitration sesson by the
lawyer who will be primarily responsble for handling the trid of the matter.

() Request to be Excused. A person who isrequired to attend an arbitration
hearing may be excused from attending in person only after a showing that persond
attendance would impose an extraordinary or otherwise unjustifiable hardship. A person
seeking to be excused must submit, no fewer than 15 days before the date set for the
arbitration, aletter to the ADR Magidtrate Judge, smultaneoudy copying the ADR Unit,
al other counsd and the arbitrator(s). Theletter shdl:

(1) Set forth with specificity al considerations that support the
request;

(2) Sateredidticdly the amount in controversy in the case;

(3) Indicate whether the other party or partiesjoinin or object to
the request; and

(4) Beaccompanied by a proposed order.

(d) Participation by Telephone. A person excused from attending an
arbitration in person shal be available to participate by telephone.

4-10. Authority of Arbitratorsand Proceduresat Arbitration.

(@) Authority of Arbitrators. Subject to the provisons of these ADR loca
rules, arbitrators shall be authorized to:

(1) Administer oaths and affirmations;
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(2) Make reasonable rulings as are necessary for the fair and
efficient conduct of the hearing; and

(3) Make awards.

(b) Prohibition on Facilitating Settlement Discussions. Arbitrators are not
authorized to facilitate settlement discussions.  If the parties desire assistance with
settlement, the parties or arbitrator(s) may request that the case be referred to mediation,
ENE, or a settlement conference.

(c) Presumption againgt Bifurcation. Except in extraordinary circumstances,
the arbitrator(s) shall not bifurcate the arbitration.

(d) Quorum. Where apane of three arbitrators has been named, any two
members of a pand shdl congtitute a quorum, but the concurrence of a mgority of the
entire pand shal be required for any action or decison by the pand, unless the parties
dipulate otherwise.

(e) Testimony.

(1) Subpoenas. Attendance of witnesses and production of
documents may be compelled in accordance with FRCivP 45.

(2) Oath and Cross-examination. All testimony shall betaken
under oath or affirmation and shdl be subject to such reasonable cross-
examination as the circumstances warrant.

(3) Evidence. In receiving evidence, the arbitrator(s) shal be
guided by the Federa Rules of Evidence, but shall not thereby be
precluded from receiving evidence which the arbitrator(s) consider(s)
relevant and trustworthy and which is not privileged.

(f) Transcript or Recording. A party may cause atranscript or recording of the
proceedings to be made but shall provide a copy to any other party who requests it and
who agrees to pay the reasonable costs of having a copy made.

(g) Default of Party. The unexcused absence of a party shdl not be aground
for continuance, but damages shall be awarded againgt an absent party only upon
presentation of proof thereof satisfactory to the arbitrator(s).
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4-11. Award and Judgment.

(@) Formof Award. Anaward shdl be made after an arbitration under thisRule.
Such an award shdl gtate clearly and concisdy the name or names of the prevailing party
or parties and the party or parties againgt which it isrendered, and the precise amount of
money, if any, awvarded. It shal be in writing and (unless the parties stipulae otherwise)
be signed by the arbitrator or by at least two members of a panel. No arbitrator shall
participate in the award without having attended the hearing. Costs within the meaning of
FRCivP 54 and Civil L.R. 54 may be assessed by the arbitrator(s) as part of an arbitration
award.

(b) Filing and Serving the Award. Within 10 daysafter the arbitration hearing
is concluded, the arbitrator(s) shal file the award with the Clerk in an unsedled envelope
withacover sheet Sating: “ Arbitration Award to befiled under sed pursuantto ADRL.R.
4-11--not to beforwarded to the Assigned Judge." The cover sheet dso shdl list thecase
caption, case number and name(s) of the arbitrator, but shal not specify the content of the
award. The Clerk shall promptly serve copies of the arbitration award on the parties. In
addition, immediately after receiving a copy of the arbitration award, the party that
prevailed in the arbitration shall serve a copy of the award on the other parties and shall
promptly file proof of said service under Civil L.R. 5, but shal not attach a copy of the
award.

(c) Sealing of Award. Eachfiled arbitration award shdl promptly be seded by
the Clerk. The award shdl not be disclosed to any Judge who might be assigned to the
case until the Court has entered fina judgment in the action or the action has been
otherwise terminated, except as necessary to assess costs or prepare the report required
by Section 903(b) of the Judicia Improvements and Access to Justice Act.

(d) Entry of Judgment on Award. If no party has filed a demand for trid de
novo (or anotice of appedal, which shall be treated as a demand for trid de novo) within
30 days of notice of the filing of the arbitration award, the Clerk shal enter judgment on
the arbitration award in accordance with FRCivP 58. A judgment so entered shal be
subject to the same provisons of law and shdl have the same force and effect as a
judgment of the Court in a civil action, except that the judgment shall not be subject to
review in any other court by apped or otherwise.

4-12. Trial De Novo.

(@ Timefor Demand. If any party filesand servesademand for trid de novo
within 30 days of notice of thefiling of the arbitration award, no judgment thereon shdl be
entered by the Clerk and the action shall proceed inthe norma manner beforethe assigned
Judge. Failure to file and serve a demand for tria de novo within this 30-day period
walvestheright to trid de novo.
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(b) Limitation on Admission of Evidence. At thetrid de novo the Court shdl
not admit any evidence indicating that there has been an arbitration proceeding, the nature
or amount of any award, or any other matter concerning the conduct of the arbitration
proceeding, unless:

(1) Theevidencewould otherwise beadmissbleinthetria under
the Federd Rules of Evidence, or

(2) The parties have otherwise stipulated.

(c) Award Not to be Attached. A party filingademandfor atrid denovo shdl
not attach the arbitration award.

4-13. Stipulation to Binding Arbitration.

At any time before the arbitration hearing, the parties may Stipulae in writing to
waive thar rightsto request atria de novo pursuant to ADRL.R. 4-12. Suchgtipulation
shdl be submitted to the assigned Judge for approval and shdl befiled. In the event of
such stipulation, judgment shall be entered on the arbitration award pursuant to ADRL.R.
4-11(d).

4-14. Federal Arbitration Act Presumptively Inapplicable.
Nothinginthese ADR Locd Ruleslimitsany party’ sright to agreeto arbitrate any

dispute, regardless of the amount, pursuant to Title 9, United States Code, or any other
provison of law.
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5. EARLY NEUTRAL EVALUATION
5-1. Description.

In Early Neutrd Evauation (ENE) the parties and their counsd, in a confidentia
session, make compact presentations of their claims and defenses, including key evidence
as developed at that juncture, and receive a non-binding evaluation by an experienced
neutra lawyer with subject matter expertise. The evaluator dso helps identify areas of
agreement, offers case-planning suggestions and, if requested by the parties, settlement
assistance.

5-2. Eligible Cases.

Subject to the availability of administrative resources and of an evauator with
subject matter expertise, appropriate civil cases may be referred to ENE by order of the
assigned Judge following agtipulation by al parties, on motion by aparty under Civil L.R.
7, or on the Judg€'s initiative.

Cross Reference
See ADRL.R. 2-3(b).

5-3. Evaluators.

(a) Appointment. After entry of an order referring acaseto ENE, the ADR Unit
will gppoint from the Court's pandl an evauator who has expertise in the subject matter of
the lawsuit, is available during the appropriate period and has no apparent conflict of
interest. The Court will notify the parties of the gppointment. The rules governing conflicts
of interest and the procedure for objecting to an evauator on that basis are set forth in
ADRL.R. 2-5(d).

(b) Compensation. ENE evauators shdl volunteer their preparation time and
the first four hoursin an ENE session. After four hoursin an ENE session, the evauator
may either (1) continue to volunteer his or her time or (2) give the parties the option of
concluding the procedure or paying the evauator for additiond time a an hourly rate of
$200. The ENE procedure will continue only if dl partiesand the evaluator agree. After
gght hoursin one or more ENE sessions, if al parties agree, the evaluator may charge his
or her hourly rate or such other rate that al partiesagreeto pay. In specid circumstances
for complex casesrequiring substantia preparation time, the parties and the evaluator may
make other arrangements with the approva of the ADR Director or ADR Program
Counsd. No party may offer or give the evduator any gift.

(c) Payment. Alltermsand conditionsof payment must be clearly communicated

to the parties. The parties may agree to pay the fee in other than equa portions. The
parties shal pay the evauator directly. On aquestionnaire form provided by the Court,
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the evaduator shdl promptly report to the ADR Unit the amount of any payment received.

5-4. Timing and Scheduling the ENE Session.

(a) Scheduling by Evaluator. Promptly after being appointed to a case, the
evauator shal arrange for the pre-session phone conference under ADR L.R. 5-7 and,
after consulting with dl parties, shdl fix the date and place of the ENE session within the
deadlines set by paragraph (b) below, or the order referring the case to ENE. Counsdl
shdl respond promptly to and cooperate fully with the eval uator with respect to scheduling
the pre-session phone conference and the ENE session.

(b) Deadline for Conducting Session. Unless otherwise ordered, the ENE
session shdl be held within 90 days after the initial case management conference or the
issuance of theinitial case management order, whichever occursfirg.

5-5. Requeststo Extend Deadline.
(a) Motion Required. Requestsfor extenson of the deadline for conducting an
ENE sesson shall be made no later than 15 days before the session isto be held and shall
be directed to the assigned Judge, in amation under Civil L.R. 7, with acopy to the other
parties, the evaduator (if gppointed) and the ADR Unit.
(b) Content of Mation. Such moation shdl:
(1) Detail the consderations that support the request;

(2) Indicate whether the other parties concur in or object to the
request; and

(3) Be accompanied by a proposed order setting forth a new
deadline by which the ENE session shdl be held.

5-6. Ex Parte Contact Prohibited.

Except with respect to scheduling meatters, there shal be no ex parte
communications between parties or counsd and the evauator, including private caucuses
to discuss settlement, until after the evaluator has committed his or her evauation to a
writing and dl parties have agreed that ex parte communications with the evauator may
occur.

5-7. Telephone Conference Before ENE Session.

The evduator shall scheduleabrief joint telephone conferencewith counsel before
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the ENE session to discuss matters such as the scheduling of the ENE session, the
procedures to be followed, the nature of the case, and which client representatives will
attend.
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5-8. Written ENE Statements.

(@ Timefor Submisson. No later than 10 cdendar days before the first ENE
session, each party shdl submit directly to the evauator, and shal serve on dl other
parties, awritten ENE Statement.

(b) Prohibition Againgt Filing. The statements shdl not be filed and the
assigned Judge shdl not have access to them.

() Content of Statement. The statements shdl be concise, may include any
information that may be useful to the evaluator, and shal:

(1) Identify, by name and title or status:

(A) The person(s) withdecison-making authority, who,
in addition to counsd, will atend the ENE session as
representative(s) of the party, and

(B) Persons connected with a party opponent (including
an insurer representative) whose presence might substantialy
improve the utility of the ENE sesson or the prospects for
Settlement;

(2) Describe briefly the substance of the suit, addressing the
party'sviewsof thekey ligbility issuesand damagesand discussing thekey
evidence,

(3) Addresswhether therearelegd or factual issueswhose early
resolutionwould reduce significantly the scope of the dispute or contribute
to settlement negotiations,

(4) Identify thediscovery that isnecessary to equip the partiesfor
meaningful settlement negotiations;

(5) Describethe history and status of any settlement negotiations;
and

(6) Include copies of documentsout of which thesuit arose (e.g.,
contracts), or whose availability would materialy advance the purposes
of the evauation sesson, (e.g., medical reports or documents by which
gpecid damages might be determined).
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5-9. Special Provisonsfor Patent, Copyright, or Trademark Cases.

(a) Patent Cases. A party who bases a clam on a patent shall attach to its
written statement a Claim Chart under the Court’ slocdl rulesfor patent cases, if made, or
an dement-by-dement analysis of the rdationship between the gpplicable damsin the
patent and the dlegedly infringing product. Also the party shal describe in its written
statement its theory or theories of damagesand shal set forth al avallableinformetion that
supports each theory. A party who asserts a defense againgt the patent based on “ prior
art” shall attach anlnitial Disclosure of Asserted Claimsand Prior Art or Response Chart
under the Court’s loca rules for patent cases, if made, or an exhibit that identifies each
known example of aleged prior art and that describes the relationship between each such
example of prior art and the claims of the patent. In addition, if such party denies
infringement, it shall describe the basis for such denid.

(b) Copyright Cases. A party who bases aclam on copyright shdl include as
exhibits the copyright registration and exemplars of both the copyrighted work and the
dlegedly infringing work, and shall make a systematic comparison showing points of
gmilarity. Such party shdl also present whatever direct or indirect evidence it has of
copying, and shdl indicate whether it intendsto elect statutory or actual damages. Each
party in acopyright case who isaccused of infringing shal set forth initswritten satement
the dollar volume of sdles of and profits from the alegedly infringing worksthat it and any
entities for which it islegaly responsible have made.

() Trademark Cases. A party who basesaclaim on trademark or trade dress
infringement, or on other unfair competition, shdl include as an exhibit its regidration, if
any, exemplars of both its use of its mark and use of the dlegedly infringing mark, both
induding adescription or representation of the goods or services on or in connection with
which the marks are used, and any evidence it has of actua confusion. If "secondary
meaning" isinissue, such aparty shdl aso describethe nature and extent of the advertisng
it has done with its mark and the volume of goodsit has sold under its mark. Both parties
shdl describe in thair evauation stlatements how the consuming public is exposed to their
respective marks and goods or services, including, if available, photographic or other
demondrative evidence. Each party in a trademark or unfair competition case who is
accused of infringement shal sat forth the dollar volume of sdesof and profits from goods
or sarvices bearing the dlegedly infringing mark.

5-10. Attendance at Session.

(&) Parties. All named parties and their counsdl are required to attend the ENE
on unless excused under paragraph (d), below. Thisrequirement reflectsthe Court's
view that the principa values of ENE include affording litigants opportunities to articulate
directly to other parties and a neutra their positions and interests and to hear, first hand,
both their opponent's verson of the matters in dispute and a neutra assessment of the
merits of the case and the rdative strengths of each party’ s legd positions.
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(1) Corporation or Other Entity. A party other than anatura
person (e.g., a corporation or an association) satisfies this attendance
requirement if represented by a person (other than outside counsdl) who
has authority to settle and who is knowledgesble about the facts of the
case.

(2) Government Entity. A unit or agency of government
satiSfies this attendance requirement if represented by a person who has,
to the greatest extent feasble, authority to settle, and who is
knowledgesble about the facts of the case, the governmental unit's
position, and the procedures and policies under which the governmenta
unit decides whether to accept proposed settlements.  If the action is
brought by the government on behdf of one or more individuas, & least
one such individud aso shdl attend.

(b) Counsel. Each party shdl be accompanied at the ENE session by the lawyer
who will be primarily responsible for handling the trid of the matter.

(0) Insurers. Insurer representatives are required to attend in person unless

excused under paragraph (d), below, if their agreement would be necessary to achieve a
Settlement.

(d) Request to be Excused. A person who is required to attend an ENE
sesson may be excused from attending in person only after a showing that persona
attendance would impose an extraordinary or otherwise unjudtifiable hardship. A person
seeking to be excused must submit, no fewer than 15 days before the date set for the
session, aletter to the ADR Magidrate Judge, smultaneoudy copying the ADR Unit, dl
counsdl and the evaluator. Theletter shall:

(1) Setforth dl consderations that support the request;
(2) Sateredigticdly the amount in controversy in the case;

(3) Indicate whether the other party or partiesjoinin or object to
the request, and

(4) Beaccompanied by a proposed order.

(e) Participationby Telephone. A person excused from appearing in person
at an ENE session shdl be available to participate by telephone.
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5-11. Procedure at ENE Session.
(@) Componentsof ENE Session.
The evduator shdl:

(1) Permit each party (through counsd or otherwise), ordly and
through documents or other media, to present its claims or defenses and
to describe the principa evidence on which they are based;

(2) Hep the parties identify areas of agreement and, where
feadble, enter dipulations;

(3) Assessthe rdative strengths and weaknesses of the parties
contentions and evidence, and explain carefully thereasoning that supports
these assessments;,

(4) Edimate, where feasble, the likelihood of liability and the
dollar range of damages,

(5) Hep the parties devise a plan for sharing the important
information and/or conducting the key discovery that will equip them as
expeditioudy as possble to enter meaningful settlement discussons or to
position the case for digposition by other means,

(6) Help the parties assesslitigation costs redidticaly; and

(7) If the parties are interested, help them, through private
caucusing or otherwise, explore the possbility of settling the case;

(8) Determine whether some form of follow up to the sesson
would contribute to the case development process or to settlement.

(b) ProcessRules. Thesesson shdl beinformd. Rules of evidence shdl not
apply. There shdl be no forma examination or cross-examination of witnesses and no
recording of the presentations or discussion shal be made.

(c) Evaluation and Settlement Discussions. If dl parties sipulate, they may

proceed to discuss settlement after the evaluation has been written but before it is
presented. The evauation shal be presented orally on demand by any party.
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5-12. Confidentiality.

(a) Confidential Treatment. Except as provided in subdivison (b) of thisloca
rule, this court, the evaluator, al counsdl and parties, and any other persons attending the
ENE sesson shall treat as “confidentia information” anything that happened or was said,
any position taken, and any view of the merits of the case formed by any participant in
connection with any ENE sesson. “Confidentia information” shall not be:

(2) disclosed to anyone not involved in the litigation;
(2) disclosed to the assigned judge; or

(3) used for any purpose, including impeachment, in any pending
or future proceeding in this court.

(b) Limited Exceptionsto Confidentiality. Thisrule does not prohibit:

(1) disclosures as may be dipulated by dl parties and the
evauator;

(2) a report to or an inquiry by the ADR Magidrate Judge
pursuant to ADR L.R. 2-4(a) regarding a possible violation of the ADR
Locd Rules,

(3) theevduator from discussing the ENE sessonwiththe court’s
ADR dg&ff, who shdl maintain the confidentidity of the ENE sesson;

(4) any participant or the evauator from responding to an
appropriate request for information duly made by persons authorized by
the court to monitor or evauate the court’s ADR program in accordance
with ADR L.R. 2-6; or

(5) disclosures as are otherwise required by law.
(c) Confidentiality Agreement. Theevauator may ask thepartiesanddl person

atending the ENE session to sgn a confidentidity agreement on aform provided by the
court.
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Commentary

Ordinarily,aswith mediation, anything that happened or wassaid
in connection with an ENE session isconfidential. See, e.g., Fed. R. Evid.
408; Cal. Evid. Code Sections 703.5 and 1115-1128. The law may provide
some limited circumstancesinwhichtheneed for disclosureoutwei ghsthe
importance of protecting the confidentiality of an ENE session. E.g.,
threats of death or substantial bodily injury (see Or. Rev. Stat. Section
36.220(6)); use of mediation to commit a felony (see Colo. Rev. Stat.
Section 13-22-307); right to effective cross examination in aquasi-criminal
proceeding (see Rinaker v. Superior Court, 62 Cal.App.4th 155 (3d Dist.
1998); lawyer duty to report misconduct (see InreWaller, 573 A.2d 780
(D.C. App. 1990); need to prevent manifest injustice (see Ohio Rev. Code
Section 2317.023(c)(4). Accordingly, after application of legal testswhich
are appropriately sensitive to the policies supporting the confidentiality
of ENE proceedings, the court may consider whether the interest in ENE
confidentiality outweighs the asserted need for disclosure. Seeamended
opinion in Olamv. Congress Mortgage Company, 68 F. Supp. 2d 1110
(N.D. Cdl. 1999).

5-13. Follow Up.

(a) Discussion at Close of ENE. At thecloseof the ENE session, the evaluator
and the partiesshdl discusswhether it would be beneficia to schedule any follow up to the
session.

(b) Follow Up theEvaluator May Order. The evaluator may order thesekinds
of follow up without stipulation:

(1) Responsesto settlement offers or demands,
(2) A focused telephone conference;

(3) Exchanges of letters between counsd addressing specified
legd or factud issues; or

(4) Written or telephonic reportsto the evaluator, e.g., describing
how discovery or other events occurring after the ENE session have
affected a party's andyds of the case or postion with respect to
Seitlement.

(o) Stipulation to Follow Up Session. With the consent of dl parties, the
evauator may schedule one or more follow up ENE sessons that may include additiona
evauation, settlement discussions, or case development planning.

(d) Limitationson Authority of Evaluator. Evauators have no authority to
compel partiesto conduct or respond to discovery or to file motions. Nor do evauators
have authority to determine what the issues in any case are, to impose limits on parties
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pretria activities, or to impose sanctions.
5-14. Certification of Session.

Within 10 days of the close of each ENE session, and on the form Certification of
Session provided by the Court, the evaluator shall report to the ADR Unit: the date of the
session, whether any follow up is scheduled, whether the case settled in whole or in part,
and any dipulations the parties agree may be disclosed. The ADR Unit will file the
certification.
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6. MEDIATION
6-1. Description.

Mediationisaflexible, non-binding, confidentia processin which aneutra person
(the mediator) facilitates settlement negotiations. The mediator improves communication
across party lines, helps parties articulate their interests and understand those of their
opponent, probes the strengths and weaknesses of each party's legd positions, identifies
aress of agreement and helps generate options for a mutualy agreegble resolution to the
dispute. The mediator generdly does not give an overdl evduation of the case. A
hdlmark of mediation is its capacity to expand traditiond settlement discusson and
broaden resolution options, often by exploring litigant needs and interests that may be
formaly independent of the legal issuesin controversy.

6-2. Eligible Cases.

Subject to the availability of adminigtrative resources and of a suitable mediator,
appropriate civil cases may be referred to mediation by order of the assgned Judge
following a stipulation by dl parties, on motion by a party under Civil L.R. 7, or on the
Judgesinitiative.

6-3. Mediators.

(a) Appointment. After entry of an order referring acaseto mediation, the ADR
Unit will gppoint from the Court's pand amediator who isavailable during the appropriate
period and has no apparent conflict of interest. The Court will notify the parties of the
appointment. The rules governing conflicts of interest and the procedure for objecting to
amediator on that basis are set forthin ADR L.R. 2-5(d).

(b) Compensation. Mediatorsshdl volunteer their preparation time and thefirst
four hours in a mediation. After four hours of mediation, the mediator may either (1)
continue to volunteer his or her time or (2) give the parties the option of concluding the
procedure or paying the mediator for additional time at an hourly rate of $200. The
procedure will continue only if al parties and the mediator agree. After eight hoursin one
or more mediation sessons, if al parties agree, the mediator may charge hisor her hourly
rate or such other rate that al partiesagreeto pay. In specia circumstances for complex
cases requiring substantial preparation time, the parties and the mediator may make other
arrangementswith the gpproval of the ADR Director or ADR Program Counsdl. No party
may offer or give the mediator any gift.

(c) Payment. All termsand conditionsof payment must beclearly communicated
to the parties. The parties may agree to pay the fee in other than equa portions. The
partiesshdl pay themediator directly. Onaform questionnaire provided by the Court, the
mediator shal promptly report to the ADR Unit the amount of any payment received.
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6-4. Timing and Scheduling the Mediation.

(a) Scheduling by Mediator. Promptly after being appointed to a case, the
mediator shdl arrange for the pre-mediation conference under ADR L.R. 6-6 and, after
conaulting with dl parties, shall fix the date and place of the mediation within the deadlines
st by paragraph (b) below, or the order referring the case to mediation. Counsel shdll
respond promptly to and cooperate fully with the mediator with respect to scheduling the
pre-session phone conference and the mediation session.

(b) Deadline for Conducting Mediation. Unless otherwise ordered, the
mediation shal be held within 90 days after the initid Case Management Conference or
issuance of theinitia case management order, whichever occursfird.

6-5. Request To Extend the Deadline.

(8 Motion Required. Requestsfor extension of the deadline for conducting a
mediation shall be made no later than 15 days before the sessonisto be held and shall be
directed to the assigned Judge, in a motion under Civil L.R. 7, with a copy to the other
parties, the mediator (if appointed) and the ADR Unit.

(b) Content of Motion. Such motion shdl:
(1) Detall the consderations that support the request;

(2) Indicate whether the other parties concur in or object to the
request; and

(3) Be accompanied by a proposed order setting forth a new
deadline by which the mediation shdl be held.

6-6. Telephone Conference Before M ediation.

The mediator shal schedule abrief joint telephone conferencewith counse before
the mediation session to discuss matters such as the scheduling of the mediation, the
procedures to be followed, the nature of the case, and which client representatives will
attend.

6-7. Written Mediation Statements.

(@ Time for Submission. No later than 10 calendar days before the first
mediation session, each party shall submit directly to the mediator, and shdl serve on dl
other parties, awritten Mediation Statement.

(b) Prohibition Againg Filing. The statements shall not be filed and the
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assigned Judge shdll not have access to them.

() Content of Statement. The statements shal be concise, may include any
information that may be useful to the mediator, and shdl:

(1) Identify, by name and title or satus:

(A) The person(s) with decison-making
authority, who, in addition to counsd, will attend the
mediation as representative(s) of the party, and

(B) Persons connected with a party opponent
(induding an insurer representative) whose presence
might subgtantidly improve the utility of the mediation or
the prospects for settlement;

(2) Destribe briefly the substance of the suit, addressing the
party'sviewsof thekey ligbility issuesand damagesand discussing thekey
evidence,

(3) Identify the discovery or motions that promise to contribute
mogt to equipping the parties for meaningful settlement negatiations,

(4) Describe the history and current status of any settlement
negotiations and provide any other information about any interests or
congderations not described esewhere in the satement that might be
pertinent to settlement; and

(5) Include copies of documents likely to make the mediation
more productive or to materialy advance settlement prospects.

6-8. Contact with Mediator Beforethe M ediation.

Before the mediation, the mediator may ask each party to submit only to the
mediator an additiona confidentia written statement or may discussthe casein confidence
withalawyer during atelephone conversation. Themediator shall not disclose any party's
confidentid communication without permisson.

6-9. Attendance at Session.

(@) Parties. All named parties and their counsel are required to attend the
medi ationunlessexcused under paragraph (d), below. Thisrequirement reflectsthe Court's
view tha the principal vaues of mediation include affording litigants opportunities to
aticulate directly to the other partiesand aneutrd their positionsand interestsand to hear,
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first hand, their opponent's version of the matters in dispute. Mediation also enables
parties to search directly with their opponents for mutualy agreeable solutions.

(1) Corporation or Other Entity. A party other than anatura
person (e.g., a corporation or an association) satisfies this attendance
requirement if represented by a person (other than outside counsdl) who
has authority to settle and who is knowledgeable about the facts of the
case.

(20 Government Entity. A unit or agency of government
satisfies this attendance requirement if represented by a person who has,
to the greatest extent feasble, authority to settle, and who is
knowledgegble about the facts of the case, the governmenta unit's
position, and the procedures and policies under which the governmenta
unit decides whether to accept proposed settlements.  If the action is
brought by the government on behdf of one or more individuas, & least
one such individud aso shdl atend.

(b) Counsd. Each party shdl be accompanied a the mediation by the lawyer
who will be primarily responsible for handling thetrid of the matter.

(c) Insurers. Insurer representatives are required to attend in person unless
excused under paragraph (d), below, if their agreement would be necessary to achieve a
Settlement.

(d) Request to be Excused. A person who is required to attend a mediation
may be excused from attending in person only after a showing that persond attendance
would impose an extraordinary or otherwise unjustifiable hardship. A person seeking to
be excused must submit, no fewer than 15 days before the date set for the mediation, a
letter to the ADR Magidirate Judge, Smultaneoudy copying the ADR unit, dl counsd and
the mediator. Theletter shall:

(1) Setforth al condderations that support the request;
(2) Sateredidicaly the amount in controversy in the case;

(3) Indicate whether the other party or partiesjoinin or object to
the request, and

(4) Beaccompanied by a proposed order.

(e) Participation by Telephone. A person excused from appearing in person
at a mediaion shall be available to participate by telephone.
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6-10. Procedure at M ediation.

(a) Procedure. Themediaionshdl beinforma. Mediatorsshdl havediscretion
to structure the mediation so as to maximize the benefits of the process .

(b) SeparateCaucuses. Themediator may hold separate, private caucuseswith
each sde or each lawyer or, if the parties agree, with the clientsonly. The mediator may
not disclose communications made during such a caucus to another party or counsd
without the consent of the party who made the communication.

6-11. Confidentiality.

(a) Confidential Treatment. Except as provided in subdivison (b) of thisloca
rule, this court, the mediator, al counsdl and parties, and any other persons attending the
mediation shdl treet as* confidentia information” anything that happened or was said, any
position taken, and any view of the merits of the case formed by any participant in
connection with any mediaion. “Confidentia information” shal not be:

(2) disclosed to anyone not involved in the litigation;
(2) disclosed to the assigned judge; or

(3) used for any purpose, including impeachment, in any pending
or future proceeding in this court.

(b) Limited Exceptionsto Confidentiality. Thisrule does not prohibit:

(1) disclosures as may be dipulated by dl paties and the
mediator;

(2) a report to or an inquiry by the ADR Magidrate Judge
pursuant to ADR L.R. 2-4(a) regarding a possible violation of the ADR
Locd Rules,

(3) the mediator from discussing the mediation with the court's
ADR gaff, who shal maintain the confidentidity of the mediation;

(4) any participant or the mediator from responding to an
appropriate request for information duly made by persons authorized by
the court to monitor or evaluate the court’s ADR program in accordance
with ADR L.R. 2-6; or

(5) disclosures as are otherwise required by law.

Published March 2000 ADR 41



ADR Local Rules

(c) Confidentiality Agreement. The mediator may ask the parties and dll
persons atending the mediation to sign a confidentidity agreement on aform provided by
the court.

Commentary

Ordinarily, anything that happened or was said in connection with a
mediationisconfidential. See, e.g., Fed. R. Evid. 408; Cal. Evid. Code Sections 703.5
and 1115-1128. Thelaw may provide somelimited circumstancesin which theneed
for disclosure outweighs the importance of protecting the confidentiality of a
mediation. E.g., threats of death or substantial bodily injury (see Or. Rev. Stat.
Section 36.220(6)); use of mediationto commit afelony (see Colo. Rev. Stat. Section
13-22-307); right to effective cross examination in aquasi-criminal proceeding (see
Rinaker v. Superior Court,62 Cal.App.4th 155 (3d Dist. 1998); lawyer duty toreport
misconduct (see In re Waller, 573 A.2d 780 (D.C. App. 1990); need to prevent
manifest injustice (see Ohio Rev. Code Section 2317.023(c)(4). Accordingly, after
application of legal tests which are appropriately sensitive to the policies
supporting the confidentiality of mediation proceedings, the court may consider
whether the interest in mediation confidentiality outweighs the asserted need for
disclosure. See amended opinion in Olam v. Congress Mortgage Company, 68 F.
Supp. 2d 1110 (N.D. Cal. 1999).

6-12. Follow Up.

At the close of the mediation session, the mediator and the parties shall jointly
determine whether it would be appropriate to schedule afollow up sesson. Such follow
up could include, but need not be limited to, written or telephonic reports that the parties
might make to one another or to the mediator, exchange of specified kinds of information,
or another mediation sesson.

6-13. Certification of Session.

Within 10 days of the close of each mediation session and ontheform Certification
of Session provided by the Court, the mediator shall report to the ADR Unit: thedatethe
session was hed, whether the case sattled in whole or in part, whether any follow up is
scheduled, and any stipulationsthe parties agree may be disclosed. The ADR Unit will file
the certification.
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7. SETTLEMENT CONFERENCES
7-1. Description.

Inasettlement conference, ajudicid officer, usudly aMagistrate Judge, facilitates
the parties’ efforts to negotiate a settlement.  Some settlement Judges use mediation
techniques in the settlement conference to improve communication among the parties,
probe barriersto settlement, and assst in formulating resolutions. A settlement Judge might
articulate views about the merits of the case or the relative strengths and weaknesses of the

parties lega pogtions.
7-2. Referral to a Settlement Conference.

The Court may refer acase to a settlement conference onitsown initiative, on the
request of aparty, or upon stipulation of the parties. A settlement conference generdly will
be conducted by aMagistrate Judge, but in somelimited circumstances may be conducted
by a Didtrict Judge. Upon written stipulation of all parties, the assigned Judge, in the
exercise of his or her discretion, may conduct a settlement conference.

7-3. Request of a Party.

For cases assigned to the ADR Multi-Option Program, at any time after the ADR
phone conference, a party may file with the assigned Judge a request for a settlement
conference, pursuant to Civil L.R. 7. Indl other cases, a party may file such arequest at
any time after the action has been commenced. The partiesmay stipulate to apreference
for one or more particular Magistrate Judges or Didtrict Judges. The Court will attempt
to honor the preference, subject to intra-divison needs and the availability of the
Magigtrate Judges and District Judges.

7-4. Directives from the Settlement Judge.

Within any congtraintsfixed by the referring Judge, the settlement Judge shdl notify
the parties of the time and date of the settlement conference. The settlement Judge aso
shdl naotify the parties of his or her requirements for pre-conference submissions and for
attendance at the settlement conference. The settlement Judge may order partiesto attend.
Unless the settlement Judge otherwise specifies, “attendance” at a settlement conference
is governed by the following:

(@ Corporation or Other Entity. A party other than anatura person (e.g., a
corporation or an association) satisfies this attendance requirement if represented by a
person (other than outside counsal) who has authority to settle and who is knowledgegble
about the facts of the case.
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(b) Government Entity. A unit or agency of government satisfiesthisattendance
requirement if represented by a person who has, to the greatest extent feasible, authority
to settle, and who is knowledgeable about the facts of the case, the governmentd unit's
position, and the procedures and policies under which the governmenta unit decides
whether to accept proposed settlements.  If the action is brought by the government on
behaf of one or moreindividuas, at least one such individua dso shdl attend.

(¢ Insurers. Unless excused by the settlement Judge, insurer
representatives are required to attend in person if their agreement would be
necessary to achieve a settlement.

7-5. Settlement Conference Confidentiality.

(@) Confidential Treatment. Except as provided in subdivison (b) of thisloca
rule, this court, the settlement judge, all counsal and parties, and any other persons
atending the settlement conference shdl treet as “ confidentia information” anything that
happened or was said, any position taken, and any view of the merits of the case formed
by any participant in connection with any settlement conference. “Confidentid information”
shdl not be:

(1) disclosed to anyone not involved in the litigation;
(2) disclosed to the assigned judge; or

(3) used for any purpose, including impeachment, in any pending
or future proceeding in this court.

(b) Limited Exceptionsto Confidentiality. Thisrule does not prohibit:
(1) disclosures as may be stipulated by al parties;
(2) any participant or the settlement judge from responding to an
appropriate request for information duly made by persons authorized by
the court to monitor or evauate the court’s ADR program in accordance

with ADR L.R. 2-6; or

() disclosures as are necessary to preserve the court’ s capacity
to enforce lawful orders or to discipline contumacious conduct, or asare
otherwise required by law.
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8. OTHER ADR PROCESSES
8-1. Other Court ADR Processes.

(a) Non-binding Summary Bench or Jury Trial. A summary benchor jury trid
isaflexible, non-binding process designed to promote settlement in complex, trid-ready
cases headed for protracted trids.  The process provides litigants and their counsdl with
an advisory verdict after a short hearing in which the evidence may be presented in
condensed form, usudly by counsdl and sometimes through witnesses. This procedure, as
ordinarily structured, provides the litigants an opportunity to ask questions and hear the
reactions of the Judge or jury. The Judge's or jury's nonbinding verdict and reactions to
the legd and factual arguments are used as bases for subsequent settlement negotiations.
Parties consdering a non-binding summary trid are encouraged to contact the ADR Unit
for assstance in sructuring asummary trid tailored to their case.

(b) Special Masters. The Court may appoint specia mastersto serve awide
variety of functions, including, but not limited to: discovery manager, fact finder or host of
settlement negotiations. Generaly the parties pay the magter's fees.

8-2. Private ADR.

Therearenumerousprivate sector providersof ADR servicesincluding arbitration,
mediation, fact-finding, neutral evauation and private judging. Private providers may be
lawyers, law professors, retired Judges or other professionas with expertise in dispute
resolutiontechniques.  Virtualy dl private sector providers charge feesfor their services.
The Court does not ordinarily refer casesto private providers except on the stipul ation of
the parties. The assgned Judge will take appropriate steps to assure that a referra to
private ADR does not result in an impodtion on any party of an unfair or unreasonable
economic burden.
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